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Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. " 

" ^ft^r^^^lr/fif^M^^^^ available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication y "'ne.y meu 

" I NO n!r°H for r!n.^ "^^"'"^T ^^Z^ '!f ^^^^ ^^'''^ ^^^^ "^^^^^ ' ^^P'^ ^^^^^^^^ ^^^^^^ °f thirty (30) days Will be Considered timely 

status 

1 Responsive to communication(s) filed on 23 October 2002 . 
2a)n This action is FINAL. 2b)IEI This action is non-final. 

3) n Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 C D 11 453 O G 21 
Disposition of Claims - . .^lo. 

4) |E1 Claim(s) 67-79 is/are pending in the application. 

4a) Of the above claim{s) 70-74 and 76-79 is/are withdrawn from consideration. 

5) 0 Claim(s) is/are allowed. 

6) |EI Claim(s) 67-69 and 75 is/are rejected. 

7) [J Claim(s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) n The specification is objected to by the Examiner. 

10)0 The drawing(s) filed on is/are: a)^ accepted or bjQ objected to by the Examiner. 

Applicant may not request that any objection to the drawlng(s) be held in abeyance. See 37 CFR 1.85(a). 
1 1 )□ The proposed drawing correction filed on is: a)^ approved b)^ disapproved by the Examiner. 

If approved, corrected drawings are required In reply to this Office action. 

12) 0 The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§ 119 and 120 

13) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 

a)nAII b)n Some*c)n None of: 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17 2(a)) 
* See the attached detailed Office action for a list of the certified copies not received. 

14)n Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 1 1 9(e) (to a provisional application). 

a) □ The translation of the foreign language provisional application has been received. 
^5M Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121. 
Attachment(s) 

2IH Nl'^m'^r''' y interview summary (PT0.413) Paper No(s). 

2 I Notice of Draftsperson'sPaterit Drawing Review (PTO-948) / , 5)0 Notice of Informal Patent Appl catior, (PTO-liiT 

3) 1^ Infomiation Disclosure Statement(s) (PTO-1449) Paper No(s) 4 / 6) □ Other: 
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DETAILED ACTION 
Election/Restrictions 

1 . Applicant's election with traverse of amino acid sequence SEQ ID N0:3 in Paper No. 1 8 
is acknowledged. Applicants cancel claims 1-66 and submit new claims 67-79. Applicants 
traverse on the ground(s) that the new claims more clearly define the subject matter encompassed 
by the invention, and claim 67 is a generic claim as defined under MPEP § 806.04(d). The 
argument is not found persuasive because claim 67 recites an antimicrobial peptide comprising a 
7 amino acid core sequence which contains non-conservative amino acid substituents, e.g., aai is 
Ala, Gly or Lys, aaj is Leu or Arg, as indicated in the previous office action, the sequence 
election is not a species election, and each peptide containing different amino acid sequence is 
treated as patentably distinct invention. Since applicants elect SEQ ID N0:3, upon review the 
amino acid sequences of claims 69-79, SEQ ID N0:9 in claim 75 is found to have the non-varied 
core sequence as SEQ ID N0:3. Thus, claims 67-69 and 75 along with SEQ ID N0:3 and SEQ 
ID N0:9 are examined, and claims 70-74 and 76-79 are non-elected sequences, thus withdrawn 
from consideration. 

Claim Rejections - 35 USC §112 
The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

2. Claims 67-69 and 75 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 
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Claims 67-69 and 75 are indefinite because of the use of the term "derivatives thereof. 
The term "derivatives thereof renders the claim indefinite, it is unclear what amino acid 
sequence the derivative has, and how different the derivative is from the parent peptide. Claims 
68, 69 and 75 are included in the rejection because they are dependent on a rejected claim and do 
not correct the deficiency of the claim fi*om which they depend. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

3. Claims 67-69 and 75 are rejected under 35 U.S.C. 102(b) as anticipated by Darveau et al 
(U. S. Patent 5,409,898, April, 1995). 

Darveau et al disclose a cationic oligopeptide such as Ala-Leu-Tyr-Lys-Lys-Leu-Leu- 
Lys-Lys-Leu-Leu-Lys-Ser-Ala-Lys-Lys-Leu-Gly which has a helical amphiphilic structure and 
antibacterial activity (column 12, lines 31-32 and 49-54), this peptide is the derivative of SEQ ID 
N0:3 (Ala-Leu-Tyr-Lys-Lys-Kie-I^-Lys-Lys-Leu-Leu-Lys-Ser-Leu-Lys-A^^ claim 
69) or SEQ ID N0:9 (Ala-Leu-Tyr-Lys-Lys-Trp-Lys-Asn-Lys-Leu-Leu-Lys-Ser, where the 
underline indicates the different residue from the sequence cited in the reference; claim 75) that 
retains antimicrobial activity (claims 67 and 68). 
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Conclusion 

4. No claims are allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Chih-Min Kam whose telephone number is (703) 308-9437. The 
examiner can normally be reached on 8.00-4:30, Mon-Fri. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Christopher Low, Ph. D. can be reached on (703) 308-2923. The fax phone numbers 
for the organization where this application or proceeding is assigned are (703) 308-0294 for 
regular communications and (703) 308-4227 for After Final communications. 

Any inquiry of a general nature or relating to the status of this appHcation or proceeding 
should be directed to the receptionist whose telephone number is (703) 308-0196. 



Chih-Min Kam, Ph. D. OhK 
Patent Examiner 

January 4, 2003 
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